
LOOKING WITHIN FOR IMPLICIT BIAS, 53-JUN Trial 27

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

53-JUN Trial 27

Trial
June, 2017

Diversity in the Law
Diversity in the Workplace

Wendell Y. Tong a1

Copyright © 2017 by the American Association for Justice; Wendell Y. Tong

LOOKING WITHIN FOR IMPLICIT BIAS

The civil justice system is strengthened by diverse advocates-and it starts in attorneys' own practices.

The path to achieving diversity in our practices requires proactive, deliberate efforts--which means reflecting on our 
implicit biases to overcome hurdles that we've unconsciously placed in the way.

The diversity problem in the plaintiff bar is readily observable and real. Record numbers of women and minorities are

graduating from law schools, yet their underrepresentation among us remains a stubborn fact. 1  We proudly represent 
women and men of every race, class, national origin, and immigration status--and along the way we level the playing field, 
question long-unexamined assumptions, investigate wrongs and lapses, contribute to the evolution of workplace and 
product standards, and debunk myths about the civil justice system. But within our ranks, we have a diversity problem: 
Many law firms have few or no minority and female lawyers.

The lack of diversity is not exclusive to the plaintiff bar--it's a problem for the entire profession. According to the most

recently published American Bar Association demographics, 88 percent of active, registered attorneys are white, 2 while

5 percent are black, 4 percent Latino, and 3 percent Asian-Pacific-American. 3  Women make up slightly more than one-
third of lawyers “but only about a fifth of law firm partners, general counsels of Fortune 500 corporations, and law

school deans.” 4 Data on plaintiff firms is unavailable--yet when we look around, the numbers seem worse.

Confronting the diversity problem raises uncomfortable questions: Are we unfair? Are we doing our best to diversify 
the profession? Is it possible that implicit bias is impeding our progress? To answer these questions, we need to examine 
ourselves.

The Role of Implicit Bias

As trial lawyers, we know about bias. When we try a case, we need to overcome implicit bias: the unconscious and

unspoken emotions and thoughts that affect a juror's or judge's perceptions and decision-making. 5  In voir dire, we *29 
know a boilerplate inquiry--“Can you be fair?”--will only elicit juror assertions of non-bias. Instead, we ask questions 
specifically relevant to our case so we can understand each juror's biases and stereotypes about a party's race, background, 
gender, age, or occupation. When we have an unfavorable juror or judge, we overcome bias by showing that our client 
is an exception to those negative assumptions. Through education, we elicit understanding and empathy.
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Are we as biased as jurors? Yes. We all have the tendency to take judgment shortcuts when we do not know a person or a
group. We are bombarded with negative media images and stories that disproportionately focus on certain groups. Most
of us are products of widespread and longstanding residential and school segregation. Many Americans have not had the
chance to get to know people different from themselves. As a result, we judge individuals or entire populations based on
one moment or one example or sometimes even a television character--and often without being aware we are doing so.

We live, work, and compete in an unfair and unequal world. Implicit bias, if left unexamined, may be hindering us
from fully valuing female and of color colleagues and employees, preventing us from retaining talent and reaching our
potential in growing our practices. Our first, and easiest, response to this may be defensive. But we should consider how

judgmental we can be. Try taking Harvard University's online implicit bias test--the results can be eye-opening. 6

A study of implicit bias in law firms showed that partners evaluated the same memo more harshly when told the author

was a minority than when told the author was white. 7  But it's not just attorneys. Implicit bias has been found in a range
of workplaces. One well-known study found that job applicants with African-American-sounding names fared poorly

compared to those using “mainstream” American names, even when their credentials were identical. 8  Another study

found that in blind auditions, female orchestra musicians had a 50 percent increased chance of being selected. 9

Attorneys should investigate implicit bias in the workplace. Treat it as a problem that is as toxic as the pharmaceutical
products and as dangerous as the sloppy labor practices from our cases. In the long run, diversity will become standard
only if we become aware of the reasons for our biases and overcome them.

Recognizing implicit bias. So how do we identify unconscious bias? Microaggressions are “apparently small events which
are often ephemeral and hard-to-prove, events which are covert, often unintentional, frequently unrecognized by the

perpetrator, which occur wherever people are perceived to be ‘different.”’ 10

Examples of microaggressions between “in-group” and “out-group” attorneys include:

• Forgetting to invite the out-group attorney to a social gathering or work training

• Not introducing the out-group attorney at a meeting

• Mistakenly calling an attorney by the name of another attorney of the same race

• Hiring attorneys who look like us

• Assigning only in-group attorneys to the “interesting” projects

• Assuming an attorney who does not have a mainstream name is the interpreter or the plaintiff
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• Assuming a female attorney is rushing out of the office to make dinner for her children as opposed to
meeting with an expert witness

• Describing an out-group attorney who speaks directly as “aggressive” while an in-group attorney who
does the same is praised as “forthright”

• Turning one's back on an attorney in a wheelchair, oblivious to his or her presence

• Describing an attorney of color as “articulate and intelligent”

• Commenting that a judge of color favored an attorney of color “just because.”

Ways to Mitigate Implicit Bias

How can we stop doing something that is unconscious and shaped by generations of negative and distorted popular
images of minorities and women?

Practice affirmative behavior. Mary Rowe, ombudsperson at the Massachusetts Institute of Technology, recommends
micro-affirmations: “tiny acts of opening doors to opportunity, gestures of inclusion and caring, and graceful acts of
listening. Micro-affirmations lie in the practice of generosity, in consistently giving credit to others .... [They] include the
myriad details of fair, specific, timely, consistent and clear feedback that help a person build on strength and correct

weakness.” 11  This is the conscious practice of desired behavior to actively displace the unconscious behavior. 12

In a law firm, micro-affirmations would include identifying good things someone did instead of focusing exclusively on
mistakes, shortcomings, and imagined inferiority. This helps overcome our unconscious tendency to unfairly look only
for flaws and confirmation of negative stereotypes.

For example, commend an attorney who revisited an overlooked fact to save an argument, or who located an expert
witness from an unlikely source to clinch the case. We should point out the attorney who was able to draw out a fearful
client in a way that no one else could. We should *30  credit the attorney who goes the extra mile and does not give
up, and celebrate an attorney who has improved.

Achieving diversity means working well with people from other backgrounds. We have an implicit bias to feel
comfortable with and thus favor people who share the same background. A client once told me that she chose my firm
because another firm looked like a “frat-boy house.” So it is important to set diversity standards and goals. For example,
your goal could be that in five years, your firm will include at least one woman, a person of color, and someone of a
different faith.

Standards and goals are equally important for diverse attorneys once they are in your firm. Requirements for promotion
and advancement should be objective and clear--for example, the “face time” hours they should work, the number of
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clients they should bring in, the volume of cases they should handle, and how they are expected to contribute to the 
practice.

Express requirements provide a level playing field and a merit-based system. Because it is easy to favor people in your in-
group, you should constantly ask whether you have applied standards evenly to everyone. And this should go without

saying: You should pay people of different backgrounds the same for doing similar work. 13

We should also train ourselves to provide positive affirmations to combat the silence that can be hard for an out-group 
attorney to interpret, as well as to combat our inclination to praise in-group attorneys only. Rowe emphasizes that

employees should be commended when they do something well to reinforce that they have met a standard. 14  As a 
junior attorney, I often heard colleagues of all backgrounds complain that the lack of feedback made them feel 
unwelcome or as though others thought they were not contributing.

Negative criticism is equally crucial. I have known in-group attorneys who were reluctant to offer criticism to out-group 
attorneys because they were afraid those attorneys might take it the wrong way. Frustratingly, those same in-group 
attorneys may be mentoring and giving thoughtful critiques to people from their own group.

Negative criticism should be given equally because it helps any attorney improve his or her practice. Don't be scared--
we can take it. And firm leaders must make a hands-on effort to break the ice among their diverse employees and help 
them build common experiences and respect for one another. Do not be a bystander to unconscious bias.

Pay attention to others who have succeeded in achieving diversity--from other firms to your clients. It is no coincidence 
that employment law firms often are richly diverse in women and minorities because they are in the business of 
investigating and exposing bias.

Learn about people. We should approach the challenge of achieving diversity with the same passion we devote to telling 
our clients' stories. A helpful trial technique is having the plaintiff testify and showing jurors a “day in the life” video 
depicting a severely injured client's real-life difficulties in doing the most ordinary tasks. This helps jurors get to know 
the plaintiff and empathize with him or her.

You may be well-acquainted only with attorneys who share your background and not with attorneys with disabilities or 
LGBT attorneys or attorneys who are immigrants. Reading generally and broadly about race and gender is a great start. 
Read across genres--history, fiction, biography, memoir, whatever you enjoy--on slavery, wars, imperialism, colonialism, 
industrialization, the Civil Rights era, suffrage, and more.

Systemic and institutional forces have created and perpetuated race and gender inequality. As U.S. Supreme Court 
Justice Sonia Sotomayor once commented, “The way to stop discrimination on the basis of race is to speak openly and

candidly on the subject of race ... with eyes open to the unfortunate effects of centuries of racial discrimination.” 15

Mass media, such as movies and television, have helped to plant and perpetuate negative stereotypes--for example, that 
young African-American men are criminals or athletes, that Asian-American men are nerdy accountants, that young 
Latina women are arm candy for male leads. Becoming aware of media biases begins our detoxification. To recondition 
ourselves, instead of being passive consumers, we should actively search for alternative media that depicts people of color

and women in their truthful complexity. 16

We also should make it a priority to get to know real people. Invite people who are from a different background to lunch. 
Talk and learn about each other. Don't be embarrassed if you don't know any diverse attorneys. Join and volunteer at 
an interfaith or interracial organization and meet new people. Taking yourself out of your usual context is a humbling
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experience that leads to tremendous insights. The more we get *31  to know others, the more we see that we are all the
same--just with different facades. When people are less mysterious, we can be less fearful.

Take time for self-reflection. Our automatic and unconscious behavior developed over a long period. We need deep
reflection on why we are so entrenched in our beliefs. No workshop or training will be a magic bullet. We must commit
to rigorous self-examination: What is the basis for our beliefs? Are some of our beliefs about others unfounded? Do we
have preformed narratives in our minds, and do we select only for facts that fit those narratives--even when the narratives
are false? Capturing and documenting these fleeting moments of unconscious behavior is essential. Keeping a journal of

our thoughts is one of the best ways to become aware of our unconscious biases. 17

We should also reflect on the advantages we may have received: Did your parents teach you how to properly conduct
yourself in a professional environment? Did a teacher call you aside to identify areas you could improve in or to say
that you had unfulfilled potential? Was there a time when you were clueless and someone gave you a tip, boosted your
confidence, and encouraged you to go on?

Many attorneys who are women or of color did not receive this encouragement. I have heard many friends say that they
were even actively discouraged. They went on to achieve high career goals anyway, but many without societal and familial
support do not. Extending the generosity that you received in the past to out-group attorneys would go a long way in
equalizing opportunity. I am grateful to every law firm leader who reached out and advised me on how to be a lawyer.

Diversifying the plaintiff bar means collectively building the cultural and linguistic competency among ourselves to
provide legal services to an ever-broadening client base to the best of our ability.

Diversity is not optional: Litigators should come from all backgrounds because those viewpoints are valuable when
telling our clients' stories. Failing to diversify will limit our ability to fight the good fight.
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